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ECCLESIASTICAL COMMISSIONERS v. RAILWAY CO. 439 

James, L. J., said that the ratio decidendi of Kemble v. Farren, 
supra, was that wherever there was a sum mentioned in the end of 
a contract as damages for the non-performance of any of a great 
number of stipulations, there it must be treated as a penalty. The 
law was satisfactorily stated by Heath, J., in Astley v. Weldon, 2 
B. & P. 346, 353, as follows : " Where articles contain covenants 
for the performance of several things, and then one large sum is 
stated at the end to be paid upon breach of performance, that must 
be considered as a penalty. But where it is agreed that if a party 
do such a particular thing, such a sum shall be paid by him, there 
the sum stated may be treated as liquidated damages." 

Baggallay, J. A., concurred, referring to the language of Lord 
Westbxjrt in Thompson v. Hudson, Law Rep. 4 II. L. 1, 30. 

Bramwell, J. A., concurred. 

Appeal allowed and order reversed 



Vice Chancellor's Court. 

ECCLESIASTICAL COMMISSIONERS FOR ENGLAND v. NORTH 
EASTERN RAILWAY COMPANY. 1 

Equity follows the law in refusing relief, where time has elapsed which at law 
would have barred the claim. But where the statute is sought to be used against 
good conscience and the plaintiff has not been guilty of laches, equity will remove 
the legal bar arising from lapse of time. 

Where therefore a legal fraud has been committed (in this case a trespass upon 
the plaintiff's coal mines by an adjoining owner, more than six years before the 
bill was filed), but which was not discovered or discoverable by the plaintiff until a 
reasonable time (some two years) before the bill was filed, the Statute of Limita- 
tions is not a good defence. 

The working of mines by the defendant's predecessor in title, a railway com- 
pany, was admittedly ultra vires, and possibly this would have been a defence to 
the defendant, a company with which the first was subsequently amalgamated, for 
trespasses committed by the first company, in mining coal, by trespassing upon 
the plaintiff's adjoining mines. An Act of Parliament was passed, when' the 
wrongful acts were in course Of commission, by which the trespassing company 
was authorized to sell their mines within five years. Held, that the act of mining, 
though originally unlawful, was impliedly recognised and ratified by the permission 
in the Act of Parliament to sell the mines, and that the defendant was therefore 
liable for its predecessor's trespasses committed in the course of an act (mining) 
originally ultra vires. 

' 4 Chan. Div. 845-868. 
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Wrongful acts (in this case of trespass) are not condoned by a subsequent 
general release, where the party injured has no ground for suspecting the particu- 
lar wrongful acts complained of, and the release was by him intended to operate 
upon a different subject-matter. 

Bill filed in 1872, for an account of coals taken in 1863, from 
a colliery of the plaintiff's by the West Hartlepool Railway Company, 
the adjoining owner, which in 1865 was amalgamated with the 
defendant company and its property transferred to the latter com- 
pany, subject to all existing contracts, debts, engagements and 
obligations affecting the same, &c. In 1862, the boundaries of the 
two mines were settled by mutual agreement, and after some 
lengthy negotiations, a release was executed in 1864, by which all 
previous wrongful acts were condoned and released on both sides. An 
Act of Parliament was passed in 1863, by which the West Hartle- 
pool Railway Company were required to sell their mines within 
five years. The trespass was not discovered nor, as the Vice 
Chancellor found from the evidence, discoverable till 1870. 

The defence was (1) ultra vires, the West Hartlepool Company 
having no power by its charter to work coal mines. If it had been 
intended by the act of 1863 to allow the company to work the 
mines, power would have been expressly given them to do so : 
Green v. London General Omnibus Company, 7 C. B. N. S. 
290 ; Maund v. Canal Co., 4 Man. & G. 452 ; Houldsworth v. Evans, 
Law Rep. 3 H. L. 263 ; Asbury Co. v. Biche, Id. 7 H. L. 653 ; (2) 
the release of all prior claims, whether by trespass^ or otherwise ; 
(3) the Statute of Limitations : In re Kensington Station Act, L. R. 
20 Eq. 197; In. re Stead's Mortgaged Estates, 2 Ch. D. 713; 
Hovenden v. Lord Annesley, 2 Sch. & Lef. 607, 613. The tres- 
pass here was committed more than six years before filing the bill. 
Brooksbank v. Smith, 2 Y. & C. Ex. 58, was distinguishable. Benys 
v. Shuckburg, 4 Y. & C. Ex. 42, decided that if a man had means of 
discovering the alleged fraud at an earlier period, and did not do so, 
then it was laches and he could not recover. The beginning of the 
plaintiff's knowledge was in 1862, when the first meeting was held to 
examine the boundaries ; in any event the account would be limited 
to six years : Bean v. Thwaite, 21 Beav. 621 ; Lockey v. Lockey, 
Prec. Ch. 518; South Sea Co. v. Wymondsell, 3 P. Wms. 143; 
Harcourt v. White, 28 Beav. 303 ; Trustees v. Gribbs, Law Rep. 
1 H. L. 93, 126 ; Lindsay Petroleum Co. v. Hurd, Law Rep. 5 
C. P. 221 ; Bainbride on Mines, 3d ed., p. 611. 
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Malins, V.-C, held that though the working of the mine by 
the railway company was unauthorized and ultra vires, which would 
possibly have been a defence available to the defendants, who were 
their successors in title, the Act of Parliament which gave the 
company power to sell their collieries was impliedly a recognition 
of the fact that they were then working the collieries, and an implied 
authority for them to continue to do so until the time the sale took 
place. As for the release, the plaintiffs executing it had no know- 
ledge of, or reason for suspecting, the trespass by the railway com- 
pany, therefore the release did not apply to the present cause of 
action. 

The Statute of Limitations in this case was not a bar. The rule 
upon the statute in courts of equity was that where there was no 
fraud, the statute was binding in a court 'of equity, as in a court of 
law. But wherever a title existed at law and in conscience, and 
the effectual assertion of it at law was unconscientiously obstructed, 
relief would be given in equity. Equity would remove the bar 
proceeding from lapse of time, as it would from any other legal 
advantage, if sought to be used unconscientiously. In equity the 
statute did not therefore begin to run until the fraud had been dis- 
covered or might have been discovered. For the purposes of the 
statute the trespass in this case was a fraudulent act, and as there 
had been no means of discovery until 1870, the bill had been filed 
in time. Decree for an account. 
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supreme court of the united states. 1 

english courts of law and equity. 2 

supreme judicial court of maine. 3 

supreme court of michigan.* 

Admiralty. 

Liability of Steam-tug for Negligence. — A steam-tug is not a common 
carrier or iusurer. The highest possible degree of skill and care are 
not required of her. She is bound, however, to briDg to the perform- 



1 Prepared expressly for the American Law Register, from the original opinions 
fifed daring Oct. Term 1876. The cases will probably be reported in 4 or 5 Otto. 
8 Selected from the last numbers of the Law Reports. 

3 From J. T>. Pulsifer, Esq., Reporter ; to appear in 66 Maine Reports. 

4 From Hoyt Post, Esq., Reporter ; cases decided at January Term 1877 ; the 
volume in which they will appear cannot yet be indicated. 
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